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Abstract

The main objectives of this research are to study, research and pursuit
appropriate guidelines for amendment or draft of geographical indication laws, which
relevant to protection of traditional knowledge on Thai food. The geographical
indication law must conform to the international treaties and community rights
under the constitutional law. It should respond to the launch of ASEAN Economic
Community (AEC) as well. The information relating to measures on protecting Thai
food product is compiled; the relevant government agencies can therefore apply
these research findings for improving geographical indication law. In the meantime,
this research is a law qualitative research. The documentary research, in-depth
interviews, field research, researcher brainstorming are applied together with group
discussion with stakeholders on application of laws on geographical indication,
comprising the Department of Intellectual Property, law academicians, judges and
Thai food producers.

The findings indicate that the Geographical Indications Protection Act
B.E. 2546 is an intellectual property law based on community rights which local
community is right owner. This law is originated from the TRIPs Agreement of the
World Trade Organization (WTO). Moreover, it subjects to the hierarchy of laws and
the legitimacy of the constitution. The community rights granted according to the
Geographical Indications Protection Act B.E. 2546 are not inconsistent with
community right under the constitution of Thailand. The results are summarized into
three aspects as follows:

First, geographical indication laws of the selected countries including
Malaysia, Indonesia, Singapore, and India are compiled. Under sub-clause 22.2 of the
TRIPs Agreement, state parties shall apply any system of laws to prevent an
application of unlawful geographical indication. The selected countries and Thailand
therefore adopt geographical indication laws in three systems, which are sui generis
for Malaysia, India and Thailand, trademark law for Indonesia and mix legal system
for Singapore.

Among the three systems, sui generis is relevant to the Kitchen of the
World announced by Thai government; however, this law is required to amend part
of contents to protect trade interests of Thai food products. This includes definitions
of geographical indication, product, geographical of origin and Gl applicant under
Section 3 and 7 of the Geographical Indications Protection Act B.E. 2546, Presently,

these provisions are irrelevant to Thai food producing process. Meantime, protecting
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commercial interest of Thai food products should take advantage from geographical
indication law together with other several laws.

Second, traditional knowledge protection under the Geographical
Indications Protection Act B.E. 2546. The purpose of this law does not specifically
protect traditional knowledge, however, it is indirectly applied only for traditional
knowledge conservation while producers have to control standards of production
regarding to traditional knowledge. The product features should link between the
geographical areas of products with quality, reputation and specific characteristic of
products relevant to Section 3 of the Geographical Indications Protection Act B.E.
2546. However, this law has been affected to the traditional knowledge as follows:

1) Existence and loss of traditional knowledge of Thai food products.

Enforcing the Geographical Indications Protection Act B.E. 2546 affects existence of
traditional knowledge of Thai food products since there are several recipes for each
Thai food product. Where Thai food products are defined as Gl products, each
producer in the Gl system has to produce their products under same recipe as
stipulated in Section 3 of the Geographical Indications Protection Act B.E. 2546. The
advantage is that traditional knowledge recipes are deliberately selected by
producers for producing products under production standard requirements. Thai
food recipes definitely are inherited and existed. On the other hand, this law does
not protect traditional knowledge. It is only indirectly beneficial to traditional
knowledge conservation. As a result, an application of this law will decrease
diversity of Thai food recipes which are traditional knowledge. Any traditional
knowledge without links between quality, reputation, and specific characteristics
and geographical area of products will not receive indirect benefits from this law for
traditional knowledge conservation. In addition, this law is irrelevant to facts on
internal migration of producers who inherit Thai traditional food products. This will
obviously affect loss of Thai traditional food knowledge.

2) The Geographical Indications Protection Act B.E. 2546 does not
applicable for protecting multicultural of Thai food products. As multicultural
products, Thai foods are combination of many national food cultures with traditional
knowledge of Thais. However, products in the Gl system must maintain production
standards under product standard requirements. Since it is considered as commodity,
Thai food producers in the Gl system are not allowed to separately change recipes.
Also, changing recipes has to take perception of consumers in to account to avoid

consumer confusion from using Gl with Thai food products.
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3) The Geographical Indications Protection Act B.E. 2546 affects
succession and inheritance of Thai traditional food knowledge. In term of traditional
knowledge, successors of Thai food products normally are family members. The
inheritance way is learning from doing and successors have to accumulate
experiences on cooking from their predecessors. When Thai food products are
defined in the Gl system, producers have to apply production process to maintain
product standards under product standard requirements. As a result, succession and
inheritance of Thai traditional food knowledge must adapt to such change to address
not only family members or communities but also consumer demands.

Third, the Geographical Indications Protection Act B.E. 2546 is relevant
to the TRIPs Agreement and Thailand’s Constitution under the principle that local
community is right owner. Local right is intellectual property right to retain Gl
application and need to balance between local community benefits and public
benefit as follows:

1) Local community is right owner. Local community described in the
Geographical Indications Protection Act B.E. 2546 is a group of people connected by
same geographical origin and has mutual trade benefits from jointly Gl registration.

2) Community right determined in the Geographical Indications
Protection Act B.E. 2546 is an exclusive right on using Gl for selling products in a
geographical origin under sub-clause 22.2 of the TRIPs Agreement. Community right in
this law is form as a part of community right in context of Constitution of the
Kingdom of Thailand.

3) Necessity of balance between community benefits and public
benefits under the Geographical Indications Protection Act B.E. 2546. It is required to
maintain balance regarding to the TRIPs Agreement. Public interest shall prevail
individual interest and community interest under the constitution of Thailand. To
protect public interest of traditional knowledge as public domain, everyone shall
have right to access and utilize Gl without any legal restrictions. Local community is
owner of the Gl while each producer and entrepreneur under Section 25 of the
Geographical Indications Protection Act B.E. 2546 is individual who uses Gl.

Refer to the abovementioned findings, recommendations are made for
the Geographical Indications Protection Act B.E. 2546 in two cases:

First case, an application of the Geographical Indications Protection Act
B.E. 2546 for protecting trade benefits of Thai food products, contents in Section 3 of
the Geographical Indications Protection Act B.E. 2546 should be amended to support
the government policy of Kitchen to the World. The contents to be added in
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definitions of Gl are that product in geographical origin should include any product
made with only one step in an area or several steps in an area or prepared in a local
or regional area. Additionally, it should add “food or other products as provided by
law” in definition of product terminology. Product categorization should be
prescribed in ministerial regulations attached to the law and comply with practice of
the Department of Intellectual Property, Ministry of Commerce. For geographical
origin terminology, “symbols or any others used in lieu of local” should be added in
front of “or other likewise areas”.

At the same time, details about applicants for the Gl registration
should be amended to resolve problem on Gl registrations and waiving Gl
applications. The following phrase “or government, government agencies, or other
non-juridical state organizations” should be added at the end of the phrase “or
other juridical state organizations” under Section 7 (1) of the Geographical Indications
Protection Act B.E. 2546. As these government agencies are representatives of public
sector, state oreanizations or other juridical state organizations, they play significant
roles to coordinate with producers in local communities. Furthermore, Section 7 (3)
of Geographical Indications Protection Act B.E. 2546 should be repealed because
interested persons or consumer organizations do not have interest and contact or
coordinate with producers in local community regarding to Gl registration. It is
beneficial to the registrar of the Ministry of Commerce as it is no need to accept
registration applications which impossible for registration as Gl products under the
law.

Second case, an application of Geographical Indications Protection Act
B.E. 2546 to protect Thai traditional food knowledge. Even though this law is not an
appropriate tool for protecting traditional knowledge, it is indirectly advantage to
traditional knowledge preservation in case products are made based on traditional
knowledge. Presently, there are no ministerial regulations or details of preservation
and conservation measures on cultural heritage or traditional knowledge of Thai food
products attached to the Promotion and Preservation of Intangible Cultural Heritage
Act, B.E. 2559. Thus, two measures are proposed as follows:

1) Short-term measures, protecting Thai local food products should
utilize the Geographical Indications Protection Act B.E. 2546 in order to take indirect
benefits for conserving Thai traditional food knowledge together with protection from
other intellectual property laws such as the Patent Act B.E. 2522.

2) Long-term measures, protecting Thai local food products including

Thai food products in the sample group comprising Tom Yam Kung, Massaman Curry,
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Khanom Mo-Kaeng Mueang Phet and Khanom Sa-Lee Mueang Suphan should utilize
the Promotion and Conservation of Intangible Cultural Heritage Act B.E. 2559. The
Ministry of Culture should step up to preserve, conserve and restore traditional
knowledge under the newly enacted law.

Meantime, the proposed short-term and long-term measures will be
useful for local communities and producers. Although, details of preservation,
conservation and restoration of traditional knowledge are stipulated in the Promotion
and Conservation of Intangible Cultural Heritage Act B.E. 2559 in the future, enforcing
the Geographical Indications Protection Act B.E. 2546 together with other intellectual
property laws should be continued. Applying several laws to protect benefits of local
communities is definitely beneficial to local communities as they have more options

for protecting both trade benefits and traditional knowledge.

Keywords : Traditional Knowledge, Thai Food Products, Local Community,
Community Rights, Geographical Indications Protection Act B.E. 2546, TRIPs

Agreement.
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domaesde 22.1 musnamivdsiuiuianusualvesaunnamsududs nsndes
Avstinsgiimanfiluluifiousslovdvosuvuiiondy Tugugusuioduuivesdo
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